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PHUONG THU'C GIAI QUYET TRANH CHAP TRONG TAI DUA TEN TAI LIEU TRINH
NOP - KINH NGHIEM QUOC TE VA BE XUAT BOI VOl VIET NAM

1. Khai quat vé DOA

Phwong thirc gidi quyét tranh chap trong tai dwa trén tai liéu trinh nép (Documents-
Only Arbitration/ DOA) la phwong thirc gidi quyét tranh chdp ma & dé hoi déng trong tai
chi st dung cac tai liéu va bang chirng dwoc cac bén tranh chip cung cap dwéi dang van
ban dé giai quyét tranh chap’. Néi cach khac, hdi dbng trong tai tién hanh gidi quyét vu
tranh chép chi dwa tai liéu trinh ndp chir khéng td chirc phién xir cé sw tham gia truc tiép
cla céac bén?.

DOA xuét phat tlr mét trong cac tru cot cla trong tai thwong mai, dé 1a quyén tw
quyét cha cac bén (Party Autonomy). Theo d6, DOA chi dwoc ap dung khi c6 sw dong y
clia cac bén va trong trwdng hop: (1) quy tac trong tai trong théa thuan trong tai cho phép
Hoi ddng trong tai ra quyét dinh vé viéc giai quyét tranh chap bang DOA ma khéng can td
chirc phién xét xr, va khéng bén nao yéu cau hoi ddng trong tai té chirc phién x{r truc
tiép; (2) cac bén co thda thuan trwdc vé viéc ap dung DOA khi xac 1ap théa thuan trong
tai; hoac (3) sau khi xay ra tranh chéap, cac bén déng y ap dung DOA3,

DOA c6 thé dwoc ap dung véi cac tranh chap khéng quéa phire tap, co gia tri tranh
chap khéng 1&n, trong nhirng trwdng hop khdng can dén cac tuyén bd chirng ¢l chi tiét
va viéc thdm van nhan chirng®. Nhivng tranh chap nay bao gdm tranh chap vé hang héa,
tén mién va s& hivu tri tug, tranh chap lién quan dén nguwdi tiéu dung... Con dbi véi nhivng
vu viéc phirc tap, yéu cau hoi ddng trong tai phai giai quyét nhiéu van dé thi cac van dé
riéng biét cling c6 thé dwoc tach ra dé x&r ly bang DOA néu c6 sw ddng thuan cla cac
bén®.

Nhw vay, dé& xac dinh mét tranh chap cé phu hop dé& ap dung DOA hay khéng,
ngoai viéc cac bén can phai cung cap day du tai liéu va chirng ctv, cAn phai xem xét cac
yéu t6 khac bao gom:®

(i)  Tinh chét cta tranh chép;
(i)  Mc dd phirc tap clia tranh chap;

' Adraas (2024), “Documents Only Arbitration”, <https://www.adraas.com/blog/documents-only-
arbitration> truy cap ngay 22/08/2024

2 Adraas (2024), “Documents Only Arbitration”, <https://www.adraas.com/blog/documents-only-
arbitration> truy cap ngay 22/08/2024

3 https://www.barandbench.com/columns/documents-only-arbitration-an-effective-mechanism-for-
the-expeditious-resolution-of-disputes

4 IPleaders (2021), “A primer on document only arbitration”, <https:/blog.ipleaders.in/primer-
document-arbitration/> truy cap ngay 22/08/2024

S https://www.ciarb.org/media/Oysn0gqi/8-documents-only-arbitration-proceedings-2015.pdf

6 Wiko, Garuda., Kinanti, F. M. (2021), “Legality Aspect of Conducting Documents-Only
Arbitration in Indonesia”, JALREV 3 (2): 17-39,
<https://www.researchgate.net/publication/358538327 Legality Aspect Of Conducting Docume
nts_Only Arbitration In_Indonesia> truy cap ngay 25/08/2024
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(i) S tién tranh chap;

(iv) Tinh chét cla cac chirng ci va 1ap luan sé dwoc trinh bay;

(v)  Thoi gian va chi phi dw kién dé giai quyét tranh chép;

(vi)  Xac dinh xem liéu DOA c6 phai la phwong an hiéu qua va hop ly dé giai
quyét toan bd hodc moét phan cac van dé tranh chap hay khéng.

Day la mét phwong thire gidi quyét tranh chap bang trong tai tiét kiém thoi gian va
chi phi vi qué trinh té tung khong c6 phién diéu tran tryc tiép gitp gidm thiéu cac chi phi
nhw chi phi di lai, chi phi nhan chng, v.v. Tuy nhién, d& xac dinh xem mét vu tranh chap
c6 thé dwoc gidi quyét bang DOA hay khéng, thi diéu kién tién quyét dau tién ma hdi déng
trong tai cAn xem xét la cac bén tranh chap cé thoa thuan vé viéc viéc giai quyét tranh
chap bang DOA hay khéng truéc khi xem xét téi cac yéu té khac nhw da duwoc dé cap &
phan trén’.

2. Thong lé quéc té
2.1. Luat Mau UNCITRAL Vé Trong Tai Thwong Mai Quéc Té (Luat Mau UNCITRAL)

Diéu 24 khoan 1 ctia Luat Mau UNCITRAL quy dinh: “Trer khi cac bén cé théa
thuén khéc, hoi dong trong tai sé quyét dinh liéu cé tb chirc céc phién xét xtr dé trinh bay
ching ctr hodc tranh luén truc tiép hay khéng, hodc liéu céc thi tuc c6 duorc tién hanh chi
dua trén tai liéu hay khéng. Tuy nhién, khi cac bén da théa thuén khéng té chirc phién xét
Xt trure tiép, hoi dong trong tai van sé té chirc phién xét xtr néu trong qua trinh té tung cé
mot bén yéu céu’®.

V&i quy dinh mé& néu trén, hoi dong trong tai co thé quyét dinh vé viéc giadi quyét
tranh chap bang DOA, ngoai trir tridng hop cac bén co thoa thuan khac. Tuy nhién, ngay
ca khi cac bén da cé thod thuan truéc dé vé viéc khong tién hanh phién xi truc tiép,
nhwng trong qua trinh gidi quyét tranh chap, moét bén cé yéu ciu hdi déng trong tai giai
quyét tranh chap truc tiép, thi hoi ddng trong tai can ton trong y kién cltia bén cé yéu cau
do, va tién hanh phién x& true tiép.

2.2  Quy tac Trong tai UNCITRAL

Quy tac Trong tai UNCITRAL dwoc xay dwng dé ap dung cho céc trong tai vu viéc,
tao ra moét khung phap Iy linh hoat cho cac bén trong viéc té chirc va tién hanh td tung

7 <https://viamediationcentre.org/readnews/MzEy/Documents-only-Arbitration> truy cap ngay
01/3/2025

8 Khoan 1 Diéu 24 Luat Mdu UNCITRAL: “fsJubject to any contrary agreement by the parties, the
arbitral tribunal shall decide whether to hold oral hearings for the presentation of evidence or for
oral argument, or whether the proceedings shall be conducted on the basis of documents and
other materials. However, unless the parties have agreed that no hearings shall be held, the
arbitral tribunal shall hold such hearings at an appropriate stage of the proceedings, if so
requested by a party.”
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trong tai ma khong can dén mot co quan trong tai thwong truc. Twong tw nhw Luat Mau
UNCITRAL, Quy tac Trong tai UNCITRAL ciing c6 quy dinh minh thi vé DOA.

Cu thé, biéu 17(3) ctia Quy tic Trong tai UNCITRAL quy dinh rang: “Néu mét bén
c6 yéu céu tai mot thoi diém thich hop trong qua trinh té tung trong tai, hoi déng trong tai
phai té chire phién xir truc tiép dé nhan chiing, bao gém cé nhan chirng chuyén gia, trinh
nép chimng ctr hodc tranh luén truc tiép. Trong truong hop khéng cé yéu céu cia mot trong
cac bén, hoi déng trong tai phai xem xét, quyét dinh viéc té chirc phién xir truc tiép hay
khéng, hay chi gidi quyét tranh chap duwa trén tai liéu trinh ndp”.

Diéu 17(3) néu trén ctia Quy t&c Trong tai UNCITRAL tiép tuc khéng dinh quyén
tw quyét cha cac bén trong viéc lwa chon phuwong thire gidi quyét tranh chap phu hop.
Trong thu tuc trong tai rat gon, trwdng hop cac bén khéng cd yéu cau, hdi déng trong tai
c6 thé quyét dinh la khong td chirc phién xét xtr tric tiép®. Phién xét xtr truc tiép la can
thiét khi hoi ddng trong tai can thdm dinh nhan chirng va tham van y kién chuyén gia trong
qua trinh xét x&r. Bén canh do, trong phién x& trwc tiép, viéc trao dbi trwc tiép gitra cac
bén va hdi déng trong tai cé thé giup hoi déng trong tai hiéu rd hon vé vu viéc, qua dé
thwe hién quy trinh té tung nhanh chéng va hiéu qua hon.

2.3. Vién Trong tai Quéc té (ClArb)

Vién Trong tai Qudc té (ClArb) ciing ban hanh Tai liéu hwéng dan vé DOA. Theo
do, Tai liéu hwéng dan nay néu ra thong |é tét nhat vé DOA trong trong tai thwong mai
quéc t&, hwéng dan vé cac yéu td ma trong tai vién can xem xét va quyét dinh xem té tung
trong tai hodc mot s6 van dé nhat dinh trong t6 tung trong tai cé pht hop dé ap dung DOA
hay khéng; va cach thirc thye hién DOA.

Diéu 1 cta Tai liéu hwéng dan nay quy dinh néu thda thuan trong tai cé diéu khoan
ap dung DOA thi cac bén céan tuan thi'®. Trong trwdng hop khdng cé diéu khoan quy dinh
cu thé vé DOA, nhwng cac bén lién quan déu dong thuan vé viéc ap dung DOA, thi hoi
ddng trong tai can ap dung DOA theo thda thuan clia cac bén, trén co' s& tuan tha cac quy
tac t6 tung trong tai ap dung va/ hodc tuan tha luat cha dia diém trong tai (lex arbitri)'.

Trong qua trinh ap dung DOA, héi dbng trong tai can cé chi dan cu thé vé tirng giai
doan cho cac bén, dé ddm bao réng cac bén déu cé co hdi trinh bay quan diém, 1ap luan
ctia minh. Ddng thdi, hdi déng trong tai can dwa ra mot khoang thdi gian hop ly dé cac
bén thu thap tai liéu, chirng c&r. Sau khi nhan tai liéu va chirng c tir cac bén, hoi déng
trong tai phai danh gia tinh day dd va yéu cau cac bén bd sung néu can thiét. Khi da c6

9 Piéu 17.1, Quy tac Trong tai UNCITRAL: “If at an appropriate stage of the proceedings any
party so requests, the arbitral tribunal shall hold hearings for the presentation of evidence by
witnesses, including expert witnesses, or for oral argument. In the absence of such a request, the
arbitral tribunal shall decide whether to hold such hearings or whether the proceedings shall be
conducted on the basis of documents and other materials”.

10 https://www.ciarb.org/media/Oysn0gqi/8-documents-only-arbitration-proceedings-2015.pdf

" Pidu 1.2, Tai liéu hwéng dan vé DOA, Vién Trong tai Quéc té
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du tai liéu hodc hét thdi han ndp, hodi ddng trong tai cn thong bao két thuc phién xét xt
cling nhw théi diém cdng bé phan quyét cho cac bén'2.

2.4 Quy dinh phéap luat vé DOA cta mét s6 quéc gia trén thé gici
2.4.1. Tai Singapore

Pao Luat Trong tai 2001 stra dbi, bd sung 2022 ctia Singapore (“Dao Luat Trong
tai Trong nwéc”) ap dung cho cac vu tranh chép trong tai roi vao mét trong hai diéu kién
sau: (i) dia diém trong tai tai Singapore va (ii) Phan 2 ctia Dao Luat Trong tai Quéc té 1994
clia Singapore (“Dao Luat Trong tai Quéc t&”) khéng dwoc ap dung'®.

Khodn 1 Diéu 25 cla Pao Luat Trong tai Trong nwéc quy dinh: “Trir truong hop
céc bén cé thod thuan khéac, héi déng trong tai phai xac dinh tha tuc té tung sé duoc tién
hanh truc tiép dé cac bén trinh bay bang chirng hodc Iap luén hay chi xét xt dwa trén tai
liéu va céc tw liéu trinh ndp khac”.** V&i quy dinh nay, c6 thé thay 1a hoi ddng trong tai co
quyén quyét dinh phwong thirc giai quyét tranh chap, cé thé td chirc phién xét xt truc tiép
ho&c tién hanh xét x&r chi dwa trén tai liéu va cac bang chirng khac, trir trworng hop cac
bén c6 thoa thuan minh thi vé cach thirc tién hanh té tung.

La mot dao luat quy dinh vé cac quy trinh t tung trong tai thwong mai québc té, trén
co s& van dung Luat Mdu UNCITRAL va Cong wéc New York vé Cong nhan va Thi hanh
Phan quyét Trong tai Nwéc ngoai, nén Pao Luat Trong tai Quéc té ciing c6 diéu khodn
minh thi vé viéc ap dung DOA. Cu thé, Khoan 1, Diéu 24, Phu dinh 1 ctia Dao Luat Trong
tai Quéc té (cling déng thdi 1a Luat MAu UNCITRAL) quy dinh: “Trir khi cac bén cé théa
thuén khéac, hoi dong trong tai sé quyét dinh lidu cé té chirc céc phién xét xir dé trinh bay
ching ctr hodc tranh luén truc tiép hay khéng, hodc liéu cac tha tuc cé dugc tién hanh chi
dura trén tai liéu hay khéng. Tuy nhién, khi cac bén da théa thuén khéng té chirc phién xét
Xt truec tiép, hoi déng trong tai van sé té chirc phién xét x(r néu trong qua trinh té tung cé
mot bén yéu cau’.

Nhw vay, c6 thé thdy ca Dao Luat Trong tai Trong nwéc va Pao Luat Trong tai
Quéc té ciia Singapore déu c6 quy dinh ré rang vé DOA. Diéu nay khoéng chi bao dam
quyén tw quyét cla cac bén trong qua trinh gidi quyét tranh chip, ma con gidp qua trinh
trong tai dién ra hiéu qua hon, tiét kiém thoi gian va chi phi. Sy linh hoat trong viéc Iya
chon phwong thirc gidi quyét giup cac bén dat dwoc két qua tdi wu, phi hop véi diéu kién
va nhu cau riéng.

2.4.2. Tai Phap

12 https://www.ciarb.org/media/Oysn0gqi/8-documents-only-arbitration-proceedings-2015.pdf

3 Piéu 3, Luat Trong tai 2001 stra dbi bd sung 2022

4 Khoan 1 Diéu 25 cuia Dao Luat Trong tai Trong nwédc clia Singapore: “Subject to any contrary
agreement by the parties, the arbitral tribunal must determine if proceedings are to be conducted

by oral hearing for the presentation of evidence or oral argument or on the basis of documents
and other materials.”
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DOA khéng dwoc quy dinh minh thj trong hé théng phap luat trong tai ctia Phap.
Tuy nhién, phap luat trong tai ca Phap van cé nhitng quy dinh ngadm dinh cho viéc ap
dung DOA, théng qua nguyén tac “quyén tw quyét’ ctia cac bén va tinh linh hoat trong t6
tung trong tai.

Cu thé, Diéu 1496 Bo luat td tung Dan sw Phap c6 quy dinh rang: “Trong tai gidi
quyét tranh chép theo céc quy dinh cta phép luat ma céc bén da lwa chon; trong tai sé ap
dung céc quy dinh phu hop néu trong truong hop cac bén khéng cé sw lwra chon”.'® Bén
canh dé, theo Diéu 1509 Bo Luat T tung Dan sw ctia Phap: “Trong trirong hop thoa thuén
trong tai khéng ghi nhéan suw thod thuan ctia cac bén vé trinh tw té tung trong tai, thi hoi
dbng trong tai phai quy dinh vé trinh tw t6 tung mét cach truc tiép hodc théng qua viéc
tham chiéu t&i céc quy dinh vé té tung hodc quy tac tb tung trong tar'.

V&i cac quy dinh trén, cé thé thay nguyén tac vé quyén tw quyét clia cac bén trong
viéc lwa chon cach thire tién hanh phién xtr, d6 cé thé la phién xt trwc tiép nhwng ciing
c6 thé la xét x&r chi dwa trén tai liéu, mién la tuan tha cac nguyén téc co ban vé td tung
mot cach cdng bang va chinh xac. Trong trwérng hop cac bén khéng cé thod thuan vé hinh
thirc hodc cach thirc tién hanh phién xr, hodi ddng trong tai sé cé thdm quyén xem xét va
ap dung hinh thire xét x&r phi hop, bao gdm ca DOA.

2.4.3. Tai Anh Quéc

Tai Anh Québc, DOA duwoc quy dinh trong Pao luat Trong tai 1996 (Arbitration Act
1996), thong qua cac diéu khodn quan trong nham trao quyén chi déng cho hoi déng
trong tai trong viéc quyét dinh quy trinh t6 tung, bao gdm viéc cé tb chirc phién xir trwc
tiép hay chi xét xtr dwa trén tai liéu.

Diéu 34(1)(a) ctia Pao luat Trong tai 1996 quy dinh hoi ddng trong tai sé quyét dinh
tAt ca cac van dé vé thu tuc va bang chirng, tuy thudc vao sy thoa thuan cla cac bén.
Nhirng van dé vé tha tuc tb tung cling nhw chirng ct» ma héi déng trong tai quyét dinh bao
gdm thoi gian va dia diém tb chirc bat c quy trinh t tung nao'®. Bén canh dé, hoi déng
trong tai con c6 thdm quyén xac dinh liéu cé can td chirc phién x& truc tiép dé cac bén
cung cép bang chirng hodc trinh bay |1ap luan truc tiép hay khdng'”. Nhirng quy dinh néu
trén 1a co s& phap ly dé hoi dbng trong tai xem xét va quyét dinh cé van dung DOA cho
cac vu tranh chdp ma minh dang thu ly giai quyét hay khéng.

Diéu 33(1)(b) ctia Pao luat Trong tai 1996 ciing quy dinh hoi ddng trong tai phai ap
dung céc thi tuc td tung phu hop véi hoan canh cla vu viéc cu thé, tranh gay ra sw tri

'S Code of Civil Procedure, with the participation of Yves-Antoine TSEGAYE, Lawyer, PhD, LLb,
https://allowb.org/acts pdfs/CPC.pdf, updated 09/30/2005

6 Didm a Khodan 2 Diéu 34 Pao luat Trong tai 1996: “Procedural and evidential matters include:
(a) when and where any part of the proceedings is to be held”.

7 Piém h Khodan 2 Diéu 34 Pao luat Trong tai 1996: “Procedural and evidential matters include:
(h) whether and to what extent there should be oral or written evidence or submissions”.
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ho&n ho&c phat sinh chi phi khéng can thiét'8. Quy dinh nay mét 1an niva trao quyén cho
héi déng trong tai trong viéc quyét dinh vé trinh tw, tha tuc td tung phu hop nhw quyét dinh
ap dung DOA cho nhirng tranh chap c6 gia tri nhé, tinh chat tranh chip khéng phirc tap...
nham gidm thiéu cac chi phi phat sinh khéng can thiét va day nhanh dwoc qua trinh gidi
quyét tranh chép.

2.4.4. Tai Trung Quéc

Tai Trung Qudc, DOA dwoc quy dinh tai Diéu 39 ctia Luat Trong tai. Theo d6, néu
cac bén déng y gidi quyét tranh chap ma khéng can phién x truc tiép, hdi ddng trong tai
c6 thé dwa ra phan quyét dwa trén don yéu cau trong tai, ban bao chiva va cac tai liéu lién
quan khac'®. Luat Trong tai ctia Trung Quédc chi & cap nguyén tac chung vé kha nang ap
dung DOA khi cac bén déng y, nhwng khéng quy dinh chi tiét vé trinh tw, tha tuc cu thé
ddi voi DOA, ciing khong dwa ra tiéu chi cu thé dé& xac dinh vu viéc nao cé thé ap dung
DOA.

2.5. Quy tac Té tung Trong tai cia mét sé Trung tam trong tai trén thé gioi

2.5.1. Quy tdc T6 tung Trong tai cia Phong Thuong mai Quéc té (ICC) (Phép)

Khoan 6 Piéu 25 Quy tac Té tung Trong tai ciia Phong Thwong mai Quéc té (ICC)
quy dinh rang hdi ddng trong tai c6 thé gidi quyét vu viéc chi dwa trén cac tai liéu do cac
bén dé trinh trir khi mot bén yéu cau té chire phién x{ truc tiép?. C6 thé thay diéu khoan
nay tao co s& phap ly dé hoi ddng trong tai dwa ra phan quyét chi dwa trén céc tai liéu ma
cac bén da ndp. Tuy nhién, quyén lva chon phuwong thirc gidi quyét tranh chép cla hoi
ddng trong tai khdng phai 1a tuyét déi va cé thé bi han ché khi cé yéu cau cu thé ctia mot
bén.

2.5.2. Quy tac Té tung Trong tai cua Toa Trong tai Quéc té Luan Boén (LCIA) (Anh Quéc)

Khoan 1 Biéu 19 Quy tac T6 tung Trong tai ctia Toa Trong tai Quédc té Luan Don
(LCIA) c6 quy dinh vé DOA. Theo d6, hdi dong trong tai cé thé tw quyét dinh td chirc phién
X0 truc tiép & bat ky giai doan nao clia qua trinh td tung, triv khi cac bén da théa thuan
bang van ban rang tb tung trong tai sé dwoc thwe hién thong qua DOA?!,

'8 Didm b Khodn 1 Diéu 33 Pao luat Trong tai 1996: “The tribunal shall: (b) adopt procedures
suitable to the circumstances of the particular case, avoiding unnecessary delay or expense, so
as to provide a fair means for the resolution of the matters falling to be determined”.

9 Pidu 39 Luat Trong tai cia Cong hda Nhan dan Trung Hoa: “Arbitration shall be conducted by
means of oral hearing. Where the parties agree to omit oral hearing, the Arbitration Tribunal may
make an award according to the application for arbitration, the bill of defence and other papers”.
20 Khoan 6 Pléu 25 Quy téc trong tai thwong mai quéc té ICC: “The arbitral tribunal may decide
the case solely on the documents submitted by the parties unless any of the parties requests a
hearing.”

21 Khoan 1 Piéu 19 Quy tac Trung tdm Trong tai Quéc t& London: “Any party has the right to a
hearing before the Arbitral Tribunal prior to any ruling of the Arbitral Tribunal on its jurisdiction and
authority (pursuant to Article 23) or any award on the merits. The Arbitral Tribunal may itself
decide that a hearing should be held at any stage, unless the parties have agreed in writing upon
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2.5.3. Quy téc Té tung Trong tai ctia Trung tdm Trong tai Quéc té Singapore (SIAC) (Phién
bén sb 7, ngay 1 théng 1 ndm 2025)

Quy tac Té tung Trong tai ctia SIAC c6 quy dinh minh thj v& DOA. Cu thé, Khoan
1 Diéu 39 quy dinh: “Trtr khi céc bén cé thod thuan vé viéc gidi quyét tranh chép dwa trén
cac tai liéu trinh ndp va cac béng ching dwéi dang véan ban di kem hodc trir khi Quy tac
t6 tung trong tai nay c6 quy dinh khéc di, néu mét bén cé6 yéu céu hodc héi déng trong tai
c6 quyét dinh, thi hoi déng trong tai sé té chirc phién hop gidi quyét vu tranh chép dé cac
nhén chiing trinh np chirng ctr, bao gém nhén chiing chuyén gia, va/hoéc trinh bay bang
167 n6i vé néi dung vu tranh chdp’?. Nhw vay, néu tat ca cac bén déu ddng y rang tranh
chép sé& dwoc gidi quyét chi dwa trén céac tai liéu va bang chirng bang van ban, thi hoi
ddng trong tai sé tién hanh theo DOA ma khéng can té chire phién hop truc tiép.

2.4.4. Quy téc Té tung Trong tai Rut gon 60 ngay (EIA60) cta Trung tdm Trong tai Quéc
té New Zealand (NZIAC)

Quy tac T6 tung Trong tai Rut gon 60 ngay (EIA60) ctia Trung tam Trong tai Qubc
té New Zealand (NZIAC) khoéng phai la quy t&c t6 tung trong tai chung ctia NZIAC, ma né
la mot bd quy téc riéng biét va dic biét dwoc thiét k& cho cac tranh chip c6 gia tri nho,
nh&n manh vao toc dd gidi quyét tranh chap va chi phi thap. NZIAC c6 thé co cac quy tac
t tung tiéu chuén khac ap dung cho cac tranh chép I&n hon hodc khi cac bén khéng chon
EIA60, vi du nhw EIA90 dbi v&i cac vu ¢o gia tri tranh chép tlr 250.000 d6 NZ téi dwdi
1.000.000 d6 NZ2%; hodc EIA120 d6i v&i cac vu cd gia tri tranh chép Ia tir 1.000.000 d& NZ
t&i dwdi 2,5 triéu d6 NZ24, con véi vu viée cé gia tri tranh chép trén 2,5 triéu do NZ thi Quy
tac Té tung Trong tai Tiéu chuan ctia NZIAC sé dwoc ap dung®.

Theo d6, dbi v&i cac vu viéc co gia tri tranh chap thdp hon 250.000 d6 NZ, hodc
khi cac bén thoa thuan rd rang vé viéc ap dung EIAG0... thi Quy tc T6 tung Trong tai Rt
gon 60 ngay (EIA60) clia NZIAC sé duoc ap dung?. Trong trwdng hop nay, héi déng
trong tai s& khong tién hanh cac phién xét xt trwc tiép trir khi c6 sw thda thuan cua céac
bén?’.

a documents-only arbitration. For these purposes, a hearing may consist of several part-hearings
(as decided by the Arbitral Tribunal).”

22 Khoan 1 Diéu 24 Quy tac Trong tai ciia Trung tam Trong tai Québc té Singapore: “Unless the
parties have agreed that the dispute will be decided on the basis of written submissions and any
accompanying documentary evidence or as otherwise provided in these Rules, the Tribunal shall,
if either party so requests or the Tribunal so decides, hold a hearing for the presentation of
evidence by witnesses, including expert witnesses, and/or for oral argument”.

2 piéu 1.3 (b) (i) Quy téc Té tung Trong tai Tiéu chuan cia NZIAC
24 pidu 1.3(b) (iii) Quy tac T6 tung Trong tai Tiéu chuan cia NZIAC
25 piéu 1.3(a) Quy tac T6 tung Trong tai Tiéu chuan ctia NZIAC

% pigu 1.3 (b) (i) Quy téc Té tung Trong tai Tiéu chuan cia NZIAC
27 Piéu 24.1 Quy tac T6 tung Trong tai Tiéu chuén cia NZIAC
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2.5.5. Quy téc Té tung Trong tai cia Trung tdm Trong tai Quéc té Héng Kéng (HKIAC)
(Trung Quédc)

Trung tdm Trong tai Quéc té Hong Kong da gidi thiéu 2 tha tuc td tung méi 1a “Tha
tuc tb tung ddi v&i cac tranh chap co gia tri nhd” ap dung cho cac tranh chép co gia tri
tranh chap khéng cao hon 50.000 USD, va “Thu tuc t6 tung cho viéc gidi quyét tranh chap

chi dwa trén tai liéu” ap dung trong trwdng hop khéng can td chirc phién x@ truc tiép dé

gidi quyét tranh chép.

Theo d6, thu tuc td tung cho viéc giadi quyét tranh chép chi dwa trén tai liéu duoc
ap dung khi cac bén cé thoa thuan hodc khi hoi déng trong tai quyét dinh khéng can thiét
phai t& chirc phién xi truc tiép. Thi tuc td tung nay dwoc khuyén khich ap dung dé dam
bao viéc gidi quyét vu tranh chap dwoc thye hién nhanh chéng va tiét kiém chi phi. Trinh
tw t tung theo thi tuc nay dwoc thue hién nhw sau?e:

(1) Nguyén don nép DPon yéu ciu trong tai va cac chirng c lién quan trong vong 28
ngay;

(2) Bj don ndp Ban tw bdo vé va Pon kién lai trong vong 28 ngay tiép theo;

(3) Nguyén don cé phan héi dbi véi Ban tw bao vé va Pon kién lai ctia Bj don trong
28 ngay tiép theo;

(4) Bj don trinh ndp céc tai liéu cudi cung trong 21 ngay tiép theo;

(5) Ban hanh phan quyét trong tai.

3. Thuec tién ap dung DOA tai Viét Nam va dinh hwéng hoan thién phap ly
3.1. Quy dinh phdp ly hién hanh vé DOA tai Viét Nam
3.1.1. Luét Trong tai Thuong mai 2010

Diéu 56.3 Luat Trong tai Thwong mai 2010 quy dinh: “Theo yéu cau cla cac bén,
Hoi ddng trong tai cé thé can clr vao hd so dé tién hanh phién hop giai quyét tranh chap
ma khéng can ¢ sw cé mat clia cac bén”. Nhw vay, cé thé thay 1a Luat Trong tai Thwong
mai 2010 da c6 quy dinh vé DOA. Theo d6, chi can cac bén cé yéu ciu, Hoi déng trong

tai co thé ap dung DOA, ma khéng can co sy c6 mat clia cac bén.
3.1.2. Quy tac Té tung Trong tai cua Trung tdm Trong tai Quéc té Viét Nam (VIAC)

Quy tac Té tung Trong tai ctia VIAC cé quy dinh rd rang vé DOA. Cu thé, Diéu 37
Quy tac Té tung Trong tai ctia VIAC quy dinh nhu:

28 HKIAC, “Hong Kong International Arbitration Centre Small Claims Procedures and “Documents
Only” Procedures”,

<https://www.hkiac.org/sites/default/files/ck filebrowser/PDF/arbitration/5.f.v.%20HKIAC%20Smal
[%20Claims%20and%20%27Documents%200nly%27%20Procedures.pdf> truy cap ngay
25/08/2024
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“1. Tha tuc rat gon duoc &p dung néu cac bén cé thda thuan ap dung Tha tuc rat gon.
2. Khi tién hanh Tha tuc rat gon, cac quy dinh sau dwoc ap dung:

a) Hoi déng Trong tai gébm Trong tai vién duy nhét, trir khi céc bén cé théa thuén
khac;

b) Trung tdm hodc Hoi déng Trong tai cé thé rut ngén bét ky thoi han nao duoc
quy dinh trong Quy tdc nay;

c) Héi dong Trong tai cén cwr vao tai lidu va chiing cir hién cé dé tién hanh phién
hop gidi quyét tranh chdp ma khéng cén sw cé mét ctia céc bén, tree khi c6 sw
phén dbi ciia moét bén. Hoi déng Trong tai c6 thé tién hanh phién hop gidi quyét
vu tranh chép béng hinh thtre teleconference, video-conference hoac cac hinh
thire thich hop khac, trir khi cé sw phdn déi ciia mét bén.”?°

Theo dé, trtr khi cé sw phan dbi ctia mot bén, hdi ddng trong tai cé thé tién hanh
phién hop giai quyét tranh chap can c theo tai liéu va chirng c trinh ndp ma khéng can
sw c6 mét clia cac bén. Cung véi cac quy dinh khac vé thanh phan hoi dong trong tai (chi
cé moét trong tai vién duy nhat), thi viéc giai quyét tranh chép chi dwa trén tai liéu trinh ndp
theo Thu tuc rit gon dwoc quy dinh tai Diéu 37 cla Quy tac nay sé gép phan rat ngan qua
trinh gidi quyét tranh chép, tiét kiém chi phi cho cac bén.

4. Pé xuéat hoan thién khuon khé phap ly

Phan tich quy dinh cla cac qudc gia trén thé gi¢i vé DOA & phan trén cho thay 2
hwéng tiép can khac nhau. Theo d6, hé théng phap luat ctia hau hét cac qubc gia duoc
nghién ctru nhw Singapore, Anh Quéc va Trung Quéc déu cé quy dinh ré rang vé DOA.
Trai lai, hé théng phap luat ctia Phap lai khéng c6 quy dinh ré rang vé DOA, ma chi ngdm
dinh cho viéc ap dung DOA, théng qua nguyén tac “quyén tw quyét’ cla cac bén va tinh
linh hoat trong t tung trong tai.

Hé théng phap luat trong tai cua Viét Nam cling cé cach tiép can twong ty nhw cla
Singapore, Anh Quéc va Trung Quéc khi Luat Trong tai Thwong mai 2010 cla Viét Nam
c6 quy dinh vé DOA. . Tuy nhién, theo y kién clia tac gia, Luat Trong tai Thwong mai 2010,
v&i vai tro 1a khung phap ly cao nhét diéu chinh hoat déng trong tai tai Viét Nam, can c6
quy dinh cu thé hon vé DOA nham tao co s& phap ly ré rang cho viéc ap dung phwong
thire gidi quyét tranh chap nay.

Bén canh d4, cac Trung tdm trong tai thwong mai tai Viét Nam ciing can can nhac
xay dwng thém cac quy dinh cu thé hon vé DOA, c6 thé thong qua viéc stra dbi diéu khoan
vé thu tuc rat gon theo hwong chi tiét va day dd hon hodc ban hanh thém tai liéu hwéng
dan cu thé vé DOA twong tw nhw cach lam cia Trung tdm Trong tai Quéc té Hong Kong
hay Trung tadm Trong tai Quéc té New Zealand, trén co s& tham khao khung phap ly qubc
té vé DOA nhw Luat Mau UNCITRAL, Quy tac Té tung UNCITRAL va Vién Trong tai Quéc
te.

2% Quy tac Té tung Trong tai VIAC: https://www.viac.vn/images/Arbitration/Administered-of-
Arbitration/Rules-of-Arbitration/VIAC Quytactotungtrongtai 2017 VIE.pdf
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Trong bdi canh thwong mai hién dai, dac biét véi sw phat trién manh mé cua
thwong mai dién t& va s gia ting cac tranh chép lién quan dén mua ban cé gia tri nhod
ho&c cac tranh chép lién quan t&i ngudi tiéu dung tai Viét Nam, DOA c6 thé tré thanh mot
phuwong thire gidi quyét tranh chip phu hop, hiéu qua, gitp tiét kiém thoi gian va chi phi
cho céac bén. Viéc bd sung quy dinh rd rang va cu thé hon vé DOA trong Luéat Trong tai
Thwong mai va trong cac Quy téc td tung clia cac Trung tam trong tai thwong mai tai Viét
Nam sé tao tién dé phap ly vitng chéc dé cac bén va cac trung tam trong tai tw tin ap dung
phwong thirc nay trong thuc tién, gitp nang cao hiéu qué giai quyét tranh chép, qua dé
thuc ddy phwong thirc gidi quyét tranh chap trong tai tai Viét Nam.
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DANH MUC TAI LIEU THAM KHAO

A. Van ban phap luat

1. Bo luat T tung Dan sy Cong hoa Phap (French Code of Civil Procedure).

2. Pao luat Trong tai 1996 Anh Quéc (Arbitration Act 1996, UK).

3. Luat MAu UNCITRAL vé Trong tai Thuong mai Quéc té& (UNCITRAL Model Law on
International Commercial Arbitration).

4. Pao Luat Trong tai Qudc t& nam 1994 clia Singapore (International Arbitration Act 1994,
Singapore).

5. Luat Trong tai Thwong mai 2010 cia Viét Nam (Law on Commercial Arbitration 2010,
Vietnam).

6. Luat Trong tai Trung Qudc nam 1994 (stra d6i bd sung ndm 2009, 2017).

7. Dao Luat Trong tai ndm 2001 (stra d6i, bd sung ndm 2022) ctia Singapore (Arbitration
Act 2001, amended 2022, Singapore).

8. Nghi dinh s6 2011-48 clia Phap vé Trong tai (Decree No. 2011-48, France).

B. Quy tac trong tai va hwéng dan

1. Quy tac Trong tai cia Phong Thwong mai Quéc t& (Rules of Arbitration of the
International Chamber of Commerce — ICC).

2. Quy tac Trong tai ciia Toéa Trong tai Qudc té London (Rules of the London Court of
International Arbitration — LCIA).

3. Quy téc Trong tai ctia Trung tdm Trong tai Quéc té Singapore (Rules of the Singapore
International Arbitration Centre — SIAC).

4. Quy tac Trong tai UNCITRAL (UNCITRAL Arbitration Rules).

5. Quy tac Trong tai ctia Trung tam Trong tai Quédc té Viét Nam (Rules of Arbitration of the
Vietnam International Arbitration Centre — VIAC).

6. Quy téc Trong tai cGa Trung tdm Trong tai Thwong mai Thanh phd H6 Chi Minh (Rules
of Arbitration of the Ho Chi Minh City Commercial Arbitration Centre — TRACENT).

7. Trung tdm Trong tai Qudc té Hong Kdng, “Tha tuc gidi quyét tranh chap gia tri nhé va
tha tuc trong tai chi dwa trén tai liéu” (Hong Kong International Arbitration Centre Small
Claims Procedures and ‘Documents-Only’ Procedures).

8. Trung tdm Trong tai Quéc té New Zealand, “Quy téc trong tai EIA60” (New Zealand
International Arbitration Centre, EIAG0 Arbitration Rules).

9. Vién Trong tai Quéc té, “Hwdng dan thuc tién vé trong tai quéc té — Tha tuc trong tai
chi dwa trén tai liéu” (Chartered Institute of Arbitrators, International Arbitration Practice
Guideline — Documents-Only Arbitration Procedures).

C. Sach, tap chi

1. Wiko, Garuda., Kinanti, F. M. (2021), “Legality Aspect of Conducting Documents-Only
Arbitration in Indonesia”, JALREV 3 (2): 17-39
<https://www.researchgate.net/publication/358538327 Leqality Aspect Of Conducting
Documents Only Arbitration In_Indonesia> truy cap ngay 25/08/2024.

2. CHAN, Darius and GOH, Gerome. Hearing. (2022), “Handbook of Evidence in
International Commercial Arbitration: Key Issues and Concepts”, 247-284,
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<https://ink.library.smu.edu.sg/cqi/viewcontent.cgi?params=/context/sol research/article/
5884/&path _info=HEARING.pdf> truy cap ngay 25/08/2024.

D. Websites

1. Adraas (2024), “Documents Only Arbitration”,
<https://www.adraas.com/blog/documents-only-arbitration>, truy cap ngay 22/08/2024.
2. Lim Seok Hui (2019), “Documents-only” Arbitration: An effective mechanism for the
expeditious resolution of disputes
<https://www.barandbench.com/columns/documents-only-arbitration-an-effective-
mechanism-for-the-expeditious-resolution-of-disputes>, truy cap ngay 22/08/2024.

3. IPleaders (2021), “A primer on document only arbitration”
https://blog.ipleaders.in/primer-document-arbitration/, truy cap ngay 22/08/2024.

4. Riya Dani, Document Only Arbitration
<https://viamediationcentre.org/readnews/MzEy/Documents-only-Arbitration>, truy cap
ngay 01/3/2025.

5. Madhvendra Singh (2020), “Documents Only Arbitration - A Step Closer to Green
Arbitration”, <https://www.linkedin.com/pulse/documents-only-arbitration-step-closer-
green-madhvendra-singh-/> truy cap ngay 27/08/2024.
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LUU XUAN VINH
Managing Partner
E: vinh.luu@asialegal.vn

Tuyén bé mién trur trach nhiém: Néi dung
bai viét trén khong phai 1a y kién tw van phap
ly chinh thirc va cling khéng thé hién quan
diém cla Asia Legal hay bét ky luat sw,
chuyén vién tw van nao cta Asia Legal. Bai
viét nay chi bao gdm cac théng tin chung
nhdm muc dich cap nhat, danh gia ndi dung
phwong thire gidi quyét tranh chép trong tai
dwa trén tai liéu trinh ndp. Mac du vay, Ching
tdi khéng thé ddm bao nhirng théng tin nay la
chinh x&c tai thoi diém dang tai cong khai.
Asia Legal s& mién trir moi trach nhiém phap
ly phat sinh do thwc hién hoac khéng thuwc
hién béat ky hanh vi nao dya trén co s& ap
dung ndi dung ctia bai viét nay.

LIEN HE:
Telephone:
(+84) 24 2269 3399

Hotline:

Email: Website:
info@asialegal.vn

Tru s& chinh (Ha N6i):

Tang 15, Toa nha HT,

S6 80 Duy Tan, Quan Cau Giay,
Ha Nbéi, Viét Nam.
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VE ASIA LEGAL:

Céng ty Luat TNHH Asia Legal la mét trong
nhirng cong ty luat kinh doanh thwong mai
uy tin tai Viét Nam. Tai Asia Legal, chung
t6i khéng cung cap cac dich vu phap ly don
thuan, ma cung cép cac gidi phap phap ly,
phu hop véi yéu ciu cha hoat ddng kinh
doanh clia cac Khach hang, trén co sé am
hiéu phap luat Viét Nam, va hiéu ré dac thu
kinh doanh cula tirng Khach hang.

D& mang lai chat lwong dich vu tbt nhat cho
Khach hang, ching t6i chi tap trung ngudn
lwc dé chuyén mén hda va phat trién theo
chiéu sau cac mang dich vu tw van nhw
sau:

«  Giai quyét tranh chap

. Mua ban & Sap nhap

+  Pau tw nwéc ngoai

«  Thwong mai quéc té

*  Nang lvgng & Khoang san
+ Bt dong san & Xay dung
* Lao dbéng & Viéc lam

. Bao vé di¥ liéu ca nhan

e S& hivu tri tué

VUI LONG QUET MA QR
PE THEO DOI ASIA LEGAL

Page 13 of 13



mailto:info@asialegal.vn
http://www.asialegal.vn/
mailto:info@asialegal.vn

